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Concern, small or otherwise, which be-
comes ineligible by reason of a change 
in its business activity within one year 
of your initial investment. 

(2) Request for SBA ’s approval to re-
tain investment. If you request that SBA 
approve the retention of your invest-
ment, your request must include suffi-
cient evidence to demonstrate that the 
change in business activity was caused 
by an unforeseen change in cir-
cumstances and was not contemplated 
at the time the Financing was made. 

(3) Additional Financing. If SBA ap-
proves your request to retain an in-
vestment under paragraph (b)(2) of this 
section, you may provide additional Fi-
nancing to the Portfolio Concern to the 
extent necessary to protect against the 
loss of the amount of your original in-
vestment, subject to the overline limi-
tations of § 108.740. 

(c) Effect of a change in business activ-
ity occurring more than one year after the 
initial Financing. If a Portfolio Concern 
becomes ineligible because of a change 
in business activity more than one 
year after your initial Financing you 
may: 

(1) Retain your investment; and 
(2) Provide additional Financing to 

the Portfolio Concern to the extent 
necessary to protect against the loss of 
the amount of your original invest-
ment, subject to the overline limita-
tions of § 108.740. 

STRUCTURING NMVC COMPANY’S FI-
NANCING OF ELIGIBLE SMALL BUSI-
NESSES 

§ 108.800 Financings in the form of eq-
uity interests. 

You may not, inadvertently or other-
wise: 

(a) Become a general partner in any 
unincorporated business; or 

(b) Become jointly or severally liable 
for any obligations of an unincor-
porated business. 

§ 108.820 Financings in the form of 
guarantees. 

(a) General rule. At the request of a 
Small Business or where necessary to 
protect your existing investment, you 
may guarantee the monetary obliga-
tion of a Small Business to any non-As-
sociate creditor. 

(b) Exception. You may not issue a 
guaranty if: 

(1) You would become subject to 
State regulation as an insurance, guar-
anty or surety business; or 

(2) The amount of the guaranty plus 
any direct Financings to the Small 
Business exceed the overline limita-
tions of § 108.740, except that a pledge of 
the Equity Securities of the issuer or a 
subordination of your lien or creditor 
position does not count toward your 
overline. 

(c) Pledge of NMVC Company’s assets 
as guaranty. For purposes of this sec-
tion, a guaranty with recourse only to 
specific asset(s) you have pledged is 
equal to the fair market value of such 
asset(s) or the amount of the debt 
guaranteed, whichever is less. 

§ 108.825 Purchasing securities from 
an underwriter or other third 
party. 

(a) Securities purchased through or 
from an underwriter. You may purchase 
the securities of a Small Business 
through or from an underwriter if: 

(1) You purchase such securities 
within 90 days of the date the public of-
fering is first made; 

(2) Your purchase price is no more 
than the original public offering price; 
and 

(3) The amount paid by you for the 
securities (less ordinary and reasonable 
underwriting charges and commissions) 
has been, or will be, paid to the Small 
Business, and the underwriter certifies 
in writing that this requirement has 
been met. 

(b) Recordkeeping requirements. You 
must keep records available for SBA’s 
inspection which show the relevant de-
tails of the transaction, including, but 
not limited to, date, price, commis-
sions, and the underwriter’s certifi-
cations required under paragraphs 
(a)(3) and (c) of this section. 

(c) Underwriter’s requirements. The un-
derwriter must certify whether it is 
your Associate. You may pay reason-
able and customary commissions and 
expenses to an Associate underwriter 
for the portion of an offering that you 
purchase. 

(d) Securities purchased from another 
NMVC Company or from SBA. You may 
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purchase from, or exchange with, an-
other NMVC Company, Portfolio secu-
rities (or any interest therein). Such 
purchase or exchange may only be 
made on a non-recourse basis. You may 
not have more than one-third of your 
total assets (valued at cost) invested in 
such securities. If you have previously 
sold Portfolio securities (or any inter-
est therein) on a recourse basis, you 
shall include the amount for which you 
may be contingently liable in your 
overline computation. 

(e) Purchases of securities from other 
non-issuers. You may purchase securi-
ties of a Small Business from a non- 
issuer not previously described in this 
section if such acquisition is a reason-
ably necessary part of the overall 
sound Financing of the Small Business. 

LIMITATIONS ON DISPOSITION OF ASSETS 

§ 108.885 Disposition of assets to 
NMVC Company’s Associates. 

Except with SBA’s prior written ap-
proval, you are not permitted to dis-
pose of assets (including assets ac-
quired in liquidation) to any Associate. 
As a prerequisite to such approval, you 
must demonstrate that the proposed 
terms of disposal are at least as favor-
able to you as the terms obtainable 
elsewhere. 

MANAGEMENT SERVICES AND FEES 

§ 108.900 Fees for management serv-
ices provided to a Small Business 
by a NMVC Company or its Asso-
ciate. 

(a) General. This section applies to 
management services that you or your 
Associate provide to a Small Business 
during the term of a Financing or prior 
to a Financing. It does not apply to 
management services that your Asso-
ciate provides to a Small Business that 
you do not finance. It also does not 
apply to Operational Assistance that 
you or your Associate provide to a 
Smaller Enterprise that you have Fi-
nanced or in which you expect to make 
a Financing, for which neither you nor 
your Associate may charge the Smaller 
Enterprise. 

(b) SBA approval. You must obtain 
SBA’s prior written approval of any 
management services fees and other 

fees described in this section that you 
or your Associate charge. 

(c) Permitted management services fees. 
You or your Associate may provide 
management services to a Small Busi-
ness financed by you if: 

(1) You or your Associate have en-
tered into a written contract with the 
Small Business; 

(2) The fees charged are for services 
actually performed; 

(3) Services are provided on an hourly 
fee, project fee, or other reasonable 
basis; 

(4) You can demonstrate to SBA, 
upon request, that the rate does not ex-
ceed the prevailing rate charged for 
comparable services by other organiza-
tions in the geographic area of the 
Small Business; and 

(5) At least 50 percent of any manage-
ment services fees paid to your Asso-
ciate by a Small Business for manage-
ment services provided by the Asso-
ciate is allocated back to you for your 
benefit. 

(d) Fees for service as a board member. 
You or your Associate may charge a 
Small Business Financed by you for 
services provided as members of the 
Small Business’ board of directors. The 
fees must not exceed those paid to 
other outside board members. In the 
absence of such board members, fees 
must be reasonable when compared 
with amounts paid to outside directors 
of similar companies. Fees may be in 
the form of cash, warrants, or other 
payments. At least 50 percent of any 
such fees paid to your Associate by a 
Small Business for service by the Asso-
ciate as a board member must be allo-
cated back to you for your benefit. 

(e) Transaction fees. (1) You or your 
Associate may charge reasonable 
transaction fees for work performed 
such as preparing a Small Business for 
a public offering, private offering, or 
sale of all or part of the business, and 
for assisting with the transaction. Fees 
may be in the form of cash, notes, 
stock, and/or options. At least 50 per-
cent of any such fees paid to your Asso-
ciate by a Small Business for trans-
actions work done by the Associate 
must be allocated back to you for your 
benefit. 

(2) Your Associate may charge mar-
ket rate investment banking fees to a 
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